                [image: image1.png]



New York Bankers Association
STATEMENT OF 

MICHAEL P. SMITH

PRESIDENT & CEO, NEW YORK BANKERS ASSOCIATION

BEFORE THE

ASSEMBLY STANDING COMMITTEE ON JUDICIARY

ASSEMBLY STANDING COMMITTEE ON BANKS

ASSEMBLY STANDING COMMITTEE ON CONSUMER AFFAIRS AND PROTECTION

ASSEMBLY STANDING COMMITTEE ON HOUSING

ASSEMBLY STANDING COMMITTEE ON OVERSIGHT, ANALYSIS AND INVESTIGATION

ON SUBPRIME LENDING PRACTICES

MAY 29, 2007

ALBANY, NEW YORK

Good morning. My name is Michael P. Smith and I am President and CEO of the New York Bankers Association. Thank you for the opportunity to comment on this important issue on behalf of the more than 160 banks and thrift members of the New York Bankers Association and their 350,000 employees across the State of New York.  I am here with John Bryant, the Founder and Chairman of Operation Hope, an organization dedicated to financial empowerment.
Since the issue of predatory lending first came into public view about six years ago, the New York Bankers Association has played a leading role in developing solutions to the problem, even though many of our banks do not make subprime loans.  With the current headlines about foreclosures, it may seem like progress has been slow, but New York is already in a far stronger position than many other states in combating predatory lending and reducing foreclosures. Maintaining a public dialogue like this is one way to continue that progress– and we applaud the New York State Legislature for continuing to monitor this issue.

Even before New York State’s comprehensive anti-predatory lending legislation -- one of the toughest such laws in the nation – was signed into law in 2002, bankers were quick to act on the problem. In 2001, our Association developed “Best Practices for Home Lending.”  (See Appendix A.)  Chief among these best practices is the policy that a bank should not extend a loan without regard for the borrower’s ability to repay, nor should a bank refinance an existing loan unless there is a reasonably anticipated present or potential benefit to the customer of the refinance. 
Last year, the New York State Legislature passed the Home Equity Theft Prevention Act – another effective measure which we supported, which goes a long way toward protecting a homeowners’ equity when facing foreclosure. And a new law, also passed last year, requiring mortgage loan originators working for bankers and brokers to register and attain continuing education credits should also help protect consumers from predators in the marketplace.

New York’s tough high cost home lending law is one reason that our State has not suffered the rates of foreclosure of many other States. Chief among the law’s protective provisions are prohibitions against, among other things, balloon payments within the first 15 years of the loan, loan flipping, and negative amortization.  The law also prohibits lending without a due regard to the borrower’s ability to repay, and prohibits lending without the borrower first receiving a comprehensive counseling disclosure, as well as a list of counselors to consult before committing to a loan.  Importantly, too, the law - which is enforceable by the Attorney General - also provides a private right of action for borrowers and provides that on a finding of an intentional violation by the lender, the loan will be rendered void. Thus, many of the egregious practices we have heard so much about in recent months, are already prohibited under New York law.  
The increase in foreclosures in New York State is far below the national average. One of the reasons for this difference in the State’s performance is that New York City has performed very well relative to other large metropolitan areas – its foreclosure rate in April was the lowest of any of the five largest cities in the U.S., and less than half of the national average, according to RealtyTrac, a nationally recognized foreclosure data provider. 
In addition to statutory requirements, the banking industry and the non-profit groups it supports have put in place a strong and wide-ranging support system to assist troubled borrowers. In addition to internal work out programs offered in many New York banks, programs such as Operation Hope, NeighborWorks, PACE Program, and the Long Island Housing Coalition work in coordination with financial institutions, to offer foreclosure prevention counseling. There is also a network of HUD-certified counselors across the State of New York who stand ready to help borrowers in distress. All this is in addition to the assistance that the bank itself can provide when a borrower is having difficulty. Even when a loan has been sold into the secondary market, there is often an opportunity for the borrower and the lender to work out the loan. Despite what some may think, banks would rather not take possession of a person’s home, and are therefore committed to making every effort to help a borrower avoid foreclosure. 

Five years ago, when Congress and the State Legislature began to focus on this issue, NYBA set out to learn more about how the predators operate in our neighborhoods, and why many consumers become victims. We developed a pilot program called H.E.L.P. – the House Equity Lending Project, under the leadership of U.S. Senator Chuck Schumer. And with a great deal of work with bank mortgage specialists and neighborhood churches, we learned much about the tactics that drive borrowers away from legitimate lenders and toward abusive lenders.  In response to what we learned, the banking industry stepped up its activity in two areas: education and access. 

Financial education, or financial literacy, is not only the best defense against the predators, it is the best offense for consumers who want a financially secure future. Borrowers should be able to understand their loan terms and should be able to determine whether they can afford their loans. A borrower must have basic knowledge about the mortgage process to navigate such a complex transaction. Financial education resources are plentiful in our communities. Not only do banks and thrifts hold home-buying seminars in their communities, they also provide significant funding for consumer groups and community advocates to help educate borrowers, and many even help borrowers in distress to stave off disaster through loans and grants.   

We believe that financial education is not something that should begin only when a person is shopping around for a home. We believe that financial education should begin at an early age. Our children need to have a sense of the importance of saving and the vital role of good credit throughout one’s life. To that end, the New York Bankers Association supports a number of financial education programs for all age levels. Notably, our national partner, Operation Hope, is just weeks away from dedicating a Hope Center in Harlem. The mission of Operation Hope, and organizations like it, is financial empowerment through in-school curricula for children and young adults, as well as workshops, budget and credit counseling, and mortgage and business lending counseling for adult consumers. Resources like this are making a difference and will help loosen the grip of the predators on our neighborhoods. John Bryant will provide much more information on his globally-recognized program for empowering people through financial education, in his testimony.

Regarding access, banks are expanding into more and more neighborhoods every day. This has been good for competition and ultimately good for consumers because it means more choices and better alternatives to what the predators are offering.  We support the State’s Banking District Development program, which has been instrumental in encouraging banks to set up shop in new neighborhoods. And, just a few weeks ago, Amalgamated Bank opened a long-sought branch to serve the 15,000 residents of the Queensbridge housing development in Long Island City. Other states are now looking at this program as a model for their laws and regulations.
In response to the recent nationwide increase in foreclosures, many banks have been aggressively reaching out to help. Several of our largest member banks have established refinancing and grant programs in the billions of dollars to help keep troubled borrowers in their homes (See Appendix B.)  These targeted programs by lenders are far more effective than further changes in current law, including New York’s well-established law on foreclosures, a process that can exceed eighteen months.  Rather than more laws, efforts should be channeled into enforcement and education.  We, therefore, support Governor Spitzer’s Task Force on Lending Practices and have already participated in its first forum in New York.
It should be noted that the markets are already self-correcting. In its self-correction, the market should not pull back so far as to choke off access to capital and credit to those who need it, such as those borrowers who will need to refinance their mortgages. In remarks on this topic two weeks ago, Federal Reserve Chairman Ben Bernanke confirmed that subprime originations had slowed as a result of the market forces and that the lenders most affected by delinquencies in the mortgage market were not generally federally-insured, regulated institutions.  Chairman Bernanke also cautioned that regulatory responses should not “curtail responsible subprime lending or close off refinancing options that would be beneficial to borrowers.”

The banking industry is committed to the cause of eradicating abusive loans and their devastating impact on families and communities in New York. We will do this by 1) supporting strong enforcement of current laws; 2) committing resources to financial education for consumers of all ages and means; and 3) increasing access to banking services and legitimate loan products.  We have much work to do, but we have made a great start here in New York.  We remain committed to being a partner in the solution to this problem. 
Thank you.

Appendix A

January 14, 2002
The New York Bankers Association 
High Cost Home Lending "Best Practices" 
  
The New York Bankers Association (NYBA) opposes predatory lending practices and is committed to working with state and federal officials to help combat this problem through consumer education and community-based programs. Among other things, NYBA members support education initiatives designed to make consumers more financially aware and to protect them against predatory lending practices. Members are also committed to the full enforcement of existing federal and New York laws and regulations designed to combat predatory lending practices. 

To go even further to protect consumers, NYBA has developed these Best Practices to provide guidance to NYBA members in developing lending policies for Covered Loans in the State of New York (that is, those home loans which currently fall within the scope of federal and New York State regulatory high cost home loan thresholds.) These guidelines are not intended to be an exclusive description of the various ways in which NYBA members can develop and implement effective home lending practices designed to safeguard consumers.

No lending without due regard to repayment ability . NYBA members should not make Covered Loans without regard to the individual consumer’s repayment ability. In this regard, when making Covered Loans, NYBA members may consider, among other things, the consumer’s current and expected income, credit history, current obligations, and employment status and other financial resources (other than the consumer’s equity in the dwelling which secures repayment of the loan).

Limitations on credit insurance. Credit insurance on Covered Loans should always be completely at the option of the consumer. NYBA members support full disclosure of all credit insurance terms and conditions. Where applicable, consumers should be made aware that although single premium credit insurance is financed over the life of the loan, insurance coverage may not extend for the full loan term. Members presently offering single premium credit insurance on Covered Loans, where practicable, will offer a monthly payment credit insurance product in lieu of (or as an alternative to) single premium credit insurance provided that such a product is approved by the state and necessary procedures are in place.

Limitations on refinancings. In the event a NYBA member refinances its own Covered Loan with a new Covered Loan within one year of the refinanced loan’s origination (or such longer time as permissible under applicable law or regulation), it will charge points only on the new money in the new loan. Alternatively, at the member’s option, where permissible, the member may refund the points on the old loan. “New money” is the amount by which the new principal exceeds the payoff amount of the old loan. As a matter of principle NYBA members will only refinance an existing loan if there is a reasonably anticipated present or potential benefit to the customer of the refinance.

Limitations on negative amortization. NYBA members should not make a Covered Loan where the contract provides for a payment schedule with regular periodic payments that cause the principal balance to increase. This provision does not apply to negative amortization as a consequence of a temporary forbearance or restructure sought by the consumer.

Limitations on demand clauses. NYBA members should not enter into a Covered Loan that contains call provisions that permit the member, in its sole discretion, to accelerate the indebtedness. This prohibition does not apply when repayment of the loan has been accelerated: by default; pursuant to a due-on-sale provision or pursuant to some other provision of the loan agreement; or where there is fraud or material misrepresentation by the consumer in connection with the loan; or where there is any action or inaction by the consumer that adversely affects the member’s security for the loan or any rights of the member in such security.

Limitations on increased interest rate upon default. No Covered Loan may contract for any increase in the interest rate after default. This provision does not apply to periodic interest rate changes in a variable rate loan otherwise consistent with the provisions of the loan agreement, provided the change in the interest rate is not occasioned by the event of default or a permissible acceleration of the indebtedness.

Limitations on advance payments. No Covered Loan may include terms under which any periodic payments required under the loan are paid in advance from the loan proceeds provided to the obligor. This provision does not apply to rehabilitation or similar loans where the property is currently uninhabitable and advance payments are offered as an option to the borrower during the rehabilitation process.

Limitations on mandatory arbitration. NYBA members should not enter into a Covered Loan with a mandatory arbitration clause unless the arbitration clause complies with the rules set forth by a nationally recognized arbitration organization, such as the standards set forth in the Statement of Principles of the National Consumer Dispute Advisory Committee.

Reporting to credit bureaus. NYBA members shall report at least quarterly to a nationally recognized consumer credit reporting agency the payment history information of consumers on payments due to them on Covered Loans. 

Limitations on payments of proceeds to home improvement contractors. NYBA members shall not pay a contractor under a home-improvement contract from the proceeds of a Covered Loan other than by an instrument payable to the consumer or jointly to the consumer and the contractor or, at the election of the consumer, through a third-party escrow agent in accordance with terms established in a written agreement signed by the consumer, the member, and the contractor prior to the disbursement of funds to the contractor.

Verification of broker licensure. A Lender shall verify that each mortgage broker with whom it does business in connection with Covered Loans holds a valid license or other authorization currently in effect to do business within New York State.

Notice to Brokers of Fair Lending Policies. The Lender will make mortgage brokers, with whom it does business in connection with Covered Loans, aware of its fair lending policies.
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