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June 18, 2009

Honorable Sam L. Abram
Secretary of the Banking Board
New York State Banking Department

One State Street

New York, New York 10004

RE:
Proposed Amendments to Part 38 of the General 

Regulations of the Banking Board 
Dear Secretary Abram:

Thank you for the opportunity to comment on the above-referenced proposed amendments to Part 38 of the General Regulations of the Banking Board.  Our comments are limited to only a few of the changes set forth in the proposal, all of which we believe will help to avoid ambiguity and unnecessary duplication in the regulatory process.  The New York Bankers Association (NYBA) is comprised of the community, regional and money center commercial banks and thrift institutions doing business in New York State.  In aggregate, members of the Association employ approximately 250,000 New Yorkers and hold more than $9 trillion in assets.  

Section 38.1(b) – Definition of “Application”
We urge that the proposed definition of "application" be further amended to include the following language:  

"Any obligation to issue any disclosures in connection with the taking or

 acceptance of an "application" shall be based on the acceptance of a 

"completed application"  as that term is defined in Regulation B 202.2 (f)."  

This provision, we believe, would clarify the time in the process when disclosures are required to be made and, therefore, should prevent conflict and confusion when complying with other aspects of the Banking Regulations, for example the pre-application disclosure requirements for brokers and lenders in Parts 38.3 and 38.9.
Section 38.1(e) – Definition of “Branch”
We suggest that the proposed definition of “branch” be amended by including the language in italics below.  These changes, we believe, will prevent any unintended expansion of this definition, making it clear, for example, that a branch is not meant to include a restaurant or a residence, where an employee may place a business call relating to loan solicitation and/or loan processing.

 

(e) The term “branch” shall mean any physical location, separate from the head office, at which loan solicitation and/or loan processing takes place as the primary activities of that physical location irrespective of whether the only contact with an applicant from that location is by internet, telephone, facsimile or other electronic process.  The term shall not include: i) the residences of any director, officer, partner, employee, independent contractor or consultant provided that the primary purpose of such residence is for personal, household or family use or ii) the temporary location where the employee, independent contractor or consultant makes or accepts a telephonic and or electronic communication in connection with loan solicitation and/or loan processing.

 

Section 38.3 Application disclosures and procedures.
Proposed section 38.3 requires that a written application, irrespective of how it is transmitted, should contain the following statement:   “It is a crime to intentionally falsify information on this application.”  This language largely duplicates language, set forth below, that is standard on Fannie Mae’s widely-used (1003) mortgage application.  The same language appears on Freddie Mac’s application form 65.  Consequently, we believe that proposed section 38.3 will require the consent of the Federal National Mortgage Association/Federal Home Loan Mortgage Corporation (FNMA/FHLMC).


[T]he information provided in this application is true and 

correct as of the date set forth opposite my signature 

and that any intentional or negligent misrepresentation 

of this information contained in this application may result 

in civil liability, including monetary damages, to any person 

who may suffer any loss due to reliance upon any misrep-

resentation that I have made on this application, and or in 

criminal penalties including, but not limited to, fine or 

imprisonment or both under the provisions of Title 18, 

United States Code, Sec. 1001. et seq.: 

Moreover, in recognition of the existing disclosure, we believe the continued use of the Fannie Mae/Freddie Mac language set forth above, should act as an explicit safe harbor for State-chartered institutions.  Alternatively, it is our opinion, that the regulation should not prescribe specific language; instead, it should permit lenders to disclose the concept in any reasonable manner.  The proposed regulatory change, as modified, would thus avoid redundancy, minimize the impact on secondary market transactions, and still ensure that New York consumers are appropriately apprised of their obligations.
We also believe that banks should have the option of providing this disclosure on or with the application in the form of a separate document. Even if the application is not subject to certain restrictions such as those that may be imposed by FNMA/FHLMC or any state or federal government program, lenders may have preprinted application forms and requiring this addition on the application form itself would be unnecessarily costly and wasteful.

Section 38.7 Dual Employment

Proposed section 38.7 adds a new paragraph 16, which reads as follows:


No mortgage broker, mortgage banker or exempt organization, 

as is applicable to each entity, shall enter into an employment 

agreement or otherwise engage any employee or independent 

contractor who has an employment or independent contractor 

relationship with any other mortgage banker, mortgage broker or 

exempt organization.

We believe that this language is too broad, since as currently written, it will prevent the mortgage industry from engaging the services of third parties to perform functions such as quality control, post closing and underwriting functions that could not be timely performed by the engaging entity due to, for example, a refinance boom.  The use of third parties in this manner is necessary, legitimate, and free from the conflicts about which the Department is concerned.

Moreover, while this language is proposed in the context of mortgage rule revisions, if adopted without change, the revised regulation could be deemed to extend well beyond mortgage products and originators.  Because it includes exempt institutions, it will prohibit, in addition to its intended targets, multi-bank holding companies from employing valid strategies to reduce costs and utilize its best talent across an organization.  For example, the regulation could prevent exempt institutions from sharing senior leadership as well as compliance, audit, and other administrative employees, not only for mortgage products, but also potentially for deposit products, unsecured consumer loans, and commercial leases, to name a few.  

Importantly, too, because this rule is preempted for national banks, it will unfairly disadvantage New York State banks, and provide one more issue on which the playing field is not level, thereby undermining the strength of the State charter.  Thus, we urge that this provision not be applicable to exempt organizations, but that if it is to apply to them, its application be limited to mortgage origination.

Thank you for providing us with an opportunity to comment on these proposed regulations.  If you would like to discuss this matter further, please do not hesitate to call.

Sincerely,
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Michael P. Smith

