MEMORANDUM IN OPPOSITION

Re:
S. 5690 (Fuschillo) AN ACT to amend the general business law, in relation to late payments to creditors

The New York Bankers Association opposes this legislation that would regulate the ability of New York State creditors to charge late fees.  This legislation discriminates against New York creditors, would be inapplicable to federally chartered depositories, would limit the ability of creditors to protect themselves from debtors who are consistently late in their payments, and would invite litigation with regard to dates and times of the receipt of payments.  The New York Bankers Association is comprised of the community, regional and money center banks and thrifts doing business in the State of New York.  Our members have aggregate assets in excess of $5 trillion and more than 300,000 New York employees.

This legislation would prohibit creditors from charging a late fee unless at least 14 days had elapsed between a statement receipt date and a delinquency date specified in the statement, would prohibit the use of billing cycles more frequently than monthly, and would define as timely all payments received up until 4:00 p.m. on the due date.  In regulating fees for late payments, this legislation would impose on New York State-chartered creditors a burden not applicable to federally chartered institutions.  A series of Supreme Court decisions dating back to the early years of the 19th century has made clear that the States have limited authority to regulate the pricing practices of federally chartered entities.  Most recently, in Wachovia v. Watters, the Supreme Court once again “made clear that federal control shields national banking from unduly burdensome and duplicative state regulation.”  The restrictions on the ability of federally chartered institutions to charge late fees proposed in this legislation would clearly run afoul of this proscription limiting the bill’s applicability to State-chartered entities.  In applying only to State-chartered institutions, the bill would provide a further incentive for New York-based depositories to consider a federal charter.

Further, the bill does not apply to non-New York-based state-chartered banks that lend into New York from their home states.  Under the Supreme Court’s decision in Marquette National Bank v. First of Omaha, applied to state-chartered banks by section 521 of the Monetary Control Act of 1980, banks are free to export the interest rate and fee schedules that are legal in their home jurisdictions into other states in which their customers are located.  Thus, even state-chartered banks from other states will be able to lend into New York free of the fee restrictions in this legislation, while New York State-chartered banks will have no such liberty.
Late fees are one of the time-honored methods banks have to ensure the prompt payment of interest on their obligations.  In the absence of the ability to charge late payment fees at levels sufficient to induce compliance by their customers, the cost of carrying unpaid obligations will be passed on to customers who pay their obligations in a timely fashion.  

In addition, this legislation will be an invitation to litigation.  Consumers who wish to delay payment on their obligations need only assert that they did not receive their statements within the fourteen-day window provided for in the bill.  It will be extraordinarily difficult, if not impossible, for creditors to dispute such assertions, in the absence of the use of certified mail, e-mail or some other form of delivery that provides verification of delivery.  Such methods are either expensive, in the case of certified mail, or impossible to implement uniformly, in the case of e-mail, because many customers lack access to computers.  

For these reasons, the New York Bankers Association opposes this legislation and urges that it be held.

