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MEMORANDUM IN OPPOSITION

May 18, 2009

S 2367-B Monserrate (On Senate Codes Committee Agenda)

A 257-B Peralta (Passed Assembly)

AN ACT to amend the banking law, in relation to directing licensed mortgage bankers and authorized mortgage loan originators to provide mortgage applicants with a mortgage bill of rights pamphlet on residential mortgages


This memorandum in opposition is written on behalf of our client, the New York Bankers Association.

The New York Bankers Association opposes this legislation that would require mortgage bankers and authorized mortgage loan originators to provide mortgage applicants with a mortgage bill of rights pamphlet at or prior to time of loan application.  The bill is duplicative of, and in some respects in conflict with, much more extensive requirements of federal law, and would apply only to State-chartered lending institutions.  We urge that the bill be held.  Our Association is comprised of the community, regional and money center commercial banks and thrift institutions doing business in New York State.  In aggregate, our members employ approximately 250,000 New Yorkers and hold more than $9 trillion in assets.

This legislation requires the Superintendent of Banks to develop a mortgage applicant’s bill of rights, posting it on the Banking Department’s web-site and providing it to mortgage lending institutions.  Mortgage bankers and authorized mortgage loan originators would be required to provide the bill of rights to mortgage loan applicants prior to accepting a completed mortgage loan application.  Acknowledgment of the receipt of the bill of rights by the applicant would be required to be obtained in writing and retained with the mortgage loan application.  

The Real Estate Settlement Procedures Act of 1974, as amended, requires that the Secretary of Housing and Urban Development (HUD) prepare a special information booklet describing the entire home buying process, including information on choosing a lender, dealing with mortgage brokers and bankers and avoiding home mortgage fraud.  Lenders are required by that provision to distribute the special information booklet “to each person from whom it receives or for whom it prepares a written application to borrow money to finance the purchase of residential real estate.  Such booklet shall be provided by delivering it or placing it in the mail not later than 3 business days after the lender receives the application, but no booklet need be provided if the lender denies the application for credit before the end of the 3-day period.”  12 U.S.C. section 2604.

Implementing regulations of HUD are both more specific and more categorical:  

a) Lender to provide special information booklet. Subject to the 

exceptions set forth in this paragraph, the lender shall provide a copy 

of the special information booklet to a person from whom the lender 

receives, or for whom the lender prepares, a written application for a 

federally related mortgage loan. When two or more persons apply together 

for a loan, the lender is in compliance if the lender provides a copy of 

the booklet to one of the persons applying.

(1) The lender shall provide the special information booklet by 

delivering it or placing it in the mail to the applicant not later than 

three business days (as that term is defined in Sec. 3500.2) after the 

application is received or prepared. However, if the lender denies the 

borrower's application for credit before the end of the three-business-

day period, then the lender need not provide the booklet to the 

borrower. If a borrower uses a mortgage broker, the mortgage broker 

shall distribute the special information booklet and the lender need not 

do so. The intent of this provision is that the applicant receive the 

special information booklet at the earliest possible date.


24 CFR section 3500.6 (a)

This proposed legislation duplicates the intent of RESPA, while providing borrowers with less complete information and restricting the ability of lenders to comply with the federal provision.  Federal law provides lenders three days after receipt of an application to provide the special information booklet, taking into account applications over the Internet or by mail.  This legislation would require the mortgage applicant’s bill of rights to be provided prior to accepting an application.  Federal law provides exceptions when applications are denied in the three-day period and allocates the burden of providing the booklet between mortgage bankers and brokers.  This legislation has no such refinements, but has additional and unnecessary other requirements.  Federal law requires a booklet to be provided to only one of two co-applicants.  This legislation requires the bill of rights be provided to all applicants.  Federal law contains no requirement that a written acknowledgement be obtained and retained.  This legislation requires acknowledgement in writing prior to acceptance of an application.

Finally, this legislation can bind only State-chartered institutions.  National banks and federal thrifts will be free to follow the dictates of RESPA without being concerned about the conflict with this legislation.  State-chartered institutions will be at a significant competitive disadvantage as compared to their nationally chartered counterparts.  This disadvantage will be particularly severe in non-face-to-face transactions (Internet, telephone, mail, use of a mortgage broker) when obtaining an applicant’s signature will materially delay the mortgage transaction, or may not even be possible.

RESPA and its implementing regulations were designed after extensive public input and take into account the functioning of the mortgage marketplace.  We believe that this legislation should defer to federal law and regulation.  We urge that this bill be held.

Respectfully Submitted,

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
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