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I am Roberta Kotkin, General Counsel and Chief Operating Officer of the New York Bankers Association (NYBA). Thank you for providing us with the opportunity to discuss the current legal and regulatory environment influencing the relationships between money service businesses (MSBs) and financial institutions.  NYBA recognizes that MSBs play an important role in the provision of financial services. We are also aware that as a result of the ongoing war on terror, the duties and responsibilities imposed upon financial institutions by the federal government for the actions of their clients, have complicated the relationships between banks and MSBs.  In fact, these developments have made some financial institutions increasingly reluctant to include MSBs on their customer roster.  We believe that as this problem has been created as an unfortunate and unanticipated by-product of national security concerns, it is a problem best left to be resolved at the national level.  NYBA is comprised of federal and State chartered community, regional and money center commercial and thrift institutions in the State of New York, which in the aggregate have over 340,000 employees and assets in excess of $4 trillion.   
MSBs undoubtedly offer financial services to millions of customers who may not have access to – or may be reluctant to avail themselves of – traditional banking services.  For these groups, which often include immigrants and low-income households, MSBs may be an important method of accessing cash or sending money to family members abroad.  However, as New York Banking Superintendent Diana Taylor wrote  in her May 8, 2006 letter to the Financial Crimes Enforcement Network , “the cash intensive, large transaction volume, transient, and agent driven nature of [MSBs] makes the assessment of the potential money laundering risk involved in their businesses a primary concern of bankers and regulators alike.”
This concern has translated into compliance requirements for banks under the Bank Secrecy Act (BSA) and anti-money laundering (AML) regulations, which impose potentially significant civil penalties, and in some instances, even criminal penalties, if banks’ due diligence and account monitoring fail to uncover illegal customer activity.  Given these circumstances, some banks have concluded that the costs, and regulatory and reputational risks associated with servicing MSBs make them inappropriate customers.

Banks’ experiences with their internal auditors and their examiners have resulted in the adoption of high risk due diligence criteria as a minimum standard for most institutions with MSB customers - although we recognize that not all businesses that fall within the definition of MSBs have a high risk profile.  The Interagency Interpretive Guidance on Providing Banking Services to Money Services Business Operating in the U.S. (the Guidance), and the Interagency BSA/AML Examination Manual (the Manual) issued last year by federal regulators have gone a long way to address  the MSB issue.  However, the Guidance does not, we believe, provide sufficient separation between high and low risk profiles and the accompanying due diligence requirements to alleviate the banks’ concerns. Nor has it alleviated the banks’ concerns that MSBs are perceived as their agents, rather than merely their customers.     Until banks can be assured that they are not expected to be the de facto regulators of MSBs, they can be expected to continue to carefully evaluate the potential risks vs. the economic rewards of servicing MSBs.  These assurances, however, can only come from the federal regulators and legislators who established these criteria in the first instance.
We share your concern that the reluctance of some banks to have MSBs as their customers, can result in the diminution of consumer access to the services the MSBs provide.  However, we strongly oppose the kind of attempted solution contained in this year’s State legislative proposal (A.9899A (Peralta)/ S.7162(Gonzalez)) which would have prohibited banks from denying services to an MSB on the basis of the Bank Secrecy Act without the prior approval of the Superintendent of Banks.  We believe that it is totally inappropriate for banks to be mandated to serve entities which do not meet their risk profile, and equally inappropriate for a government entity to dictate to a bank the customers it must serve.  This view is shared by New York’s Superintendent of Banks, who, in her June 6, 2006 testimony before the United States House of Representatives Subcommittee on Financial Institutions and Consumer Credit, called this proposal “a dangerous precedent.”  It is very clear, that should such a State legislative initiative become law, it would encourage many State-chartered banks to move to a national charter, where the law’s terms would be inapplicable.  This would do great damage to New York’s standing as the financial capital of the world – an outcome beneficial to no one.

Once again, because of the national security implications inherent in any proposal to address the MSB issue, as well as the risk to the viability of the State banking charter, if State banks should become subject to different risk assessment criteria for MSBs than their nationally chartered counterparts, we urge that the resolution of this matter be left at the federal level.  We thank you for the opportunity to comment on this important issue.
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