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MEMORANDUM IN OPPOSITION

February 8, 2008
A6421 Weinstein (On Assembly Judiciary Committee Agenda)

AN  ACT  to  amend the general obligations law, in relation to powers of  attorney to allow agents to comply with the privacy rule of the federal Health Insurance Portability and  Accountability  Act,  to  address  federal gift tax provisions, stating definitions, general requirements for  valid powers of attorney, the duties of the agent, procedures for revoking a power of attorney, requiring the agent to sign the power of attorney form, and to provide for special proceedings with respect  to  powers  of  attorney; and to repeal sections 5-1501, 5-1505 and 5-1506  of such law relating to powers of attorney
This memorandum in opposition is written on behalf of our client, the New York Bankers Association.
The New York Bankers Association opposes this legislation that would revise provisions of the power of attorney sections of the General Obligations Law, restricting the flexibility of the power, eliminating some of the protections from liability for parties accepting the power and establishing a special procedure for enforcing acceptance of validly executed powers of attorney.  This legislation would make the short-form power of attorney less useful in banking transactions and could place the financial assets of vulnerable or elderly bank customers at risk.  The Association is comprised of the community, regional and money center commercial banks and thrift institutions doing business in the State of New York.  Members have aggregate assets in excess of $5 trillion and more than 300,000 New York employees.

This legislation is designed to respond to the federal Health Insurance Portability and Accountability Act by revising procedures for agents to comply with the privacy requirements of the Act.  The Association has no comment on these provisions of the bill.  The bill also revises other sections of the General Obligations Law affecting powers of attorney, including the power to establish banking accounts in section 5-1502D.  It also rewrites section 5-1504 expanding the current requirement that financial institutions accept a validly executed short-form power of attorney to all third parties and revising the liability protections in the law for the acceptance of a power.  This legislation also establishes, in section 5-1510, a new procedure to clarify and enforce various provisions of the power of attorney statute, including compelling a third party to honor a validly executed short-form power.  The Association’s comments will focus on these provisions of the bill.

The first concern is with regard to revised section 5-1504, compelling third parties, rather than only financial institutions, to honor properly executed statutory short-form powers of attorney.  Current law provides that no financial institution acting on a properly executed statutory short-form power of attorney shall incur any liability for acting on the power unless the institution has actually received, at the office where the account is located, written notice of the revocation or termination of the power.  Revised section 5-1504 provides a similar liability protection unless a third party has received actual notice of the power’s revocation or termination, but then expands the definition of actual notice to include, not only actual written notice received at the branch or office where the account is located, but also when any other office or branch of the third party has had a reasonable opportunity to act upon the notice.  This revision is objectionable for two reasons: first, it places the onus on the third party to establish internal procedures to ensure that actual notice received at the office where the account is located is transmitted and acted upon by every office and branch of the institution, a shifting of the burden of notice from the agent or principal to the third party required to honor the power.  

Second, this provision creates new opportunities for litigation in the honoring of powers of attorney by shifting from a definitive standard of actual receipt of written notice to a “reasonableness” test that will need to be decided on the basis of facts and circumstances every time a procedure is instituted to enforce the honoring of a statutory short-form power of attorney.

The Association also strongly objects to the creation of a new special proceeding with regard to powers of attorney that would, among other uses, be available to enforce the requirement that third parties honor a properly executed statutory short-form power of attorney.  There are circumstances in which financial institutions may have difficulty in complying immediately with their obligation to honor a properly executed statutory short form power of attorney.  The institution may know or suspect that the power does not accurately reflect the intention of the principal; may know or suspect that the power is not valid; or that the principal was subject to physical or financial abuse, neglect, exploitation, or abandonment by the agent or a person acting for the agent.  Under current law, the financial institution, while still being fully prepared to carry out its obligations to honor a validly executed power, has the time and opportunity to examine the circumstances under which the power was granted and inquire into the intent of the principal.  This legislation, by creating a special proceeding to compel the financial institution to honor the power, and providing only the ambiguous defense of “reasonableness” may force financial institutions to honor powers in circumstances in which prudence might dictate greater caution.

The bill also limits the flexibility of powers of attorney in banking transactions.  Amended section 5-1502D prohibits an agent from establishing a joint bank account with rights of survivorship.  This provision conflicts directly with section 675 of New York Banking Law that provides that all joint accounts provide a right of survivorship absent compelling evidence to the contrary.  It also would confound the intention of a principal who wished to establish a joint account with right of survivorship with an agent by eliminating the flexibility to do so that exists under current law.  Section 678 of the Banking Law permits a banking institution to offer a convenience account which appears to accomplish the apparent intent of amended section 5-1502D, by permitting an accountholder to provide signature authority for an account without any right of survivorship.  Banks, in reliance on these sections of law, have established account agreements and computer software to regulate account transactions.  This provision would require significant revisions in banking practice and procedure.

In summary, this legislation would limit liability protections for third parties who accept statutory short-form powers of attorney, could encourage litigation, and would limit the flexibility in the use of statutory short-form powers of attorney in banking transactions.  
For these reasons, the New York Bankers Association opposes this legislation and urges that it be held.

Respectfully Submitted,
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