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Re:  Notice of Proposed Guidance on Garnishment of Exempt Federal Benefit Funds 

(OCC:  Docket ID OCC-2007-0015; Board:  Docket No. OP-1294; OTS:  ID OTS-2007-0018)

Ladies and Gentlemen:

The New York Bankers Association (NYBA) welcomes the opportunity to respond to the interagency proposed guidance on the garnishment of exempt federal benefit funds.  We commend the agencies for attempting to provide more clarity for insured depository institutions who find themselves caught between the legal rights of two competing parties: creditors who have court orders to receive payments, and consumers who have a statutory entitlement to protection.  Unfortunately, given the legal and technological complexity of the challenges facing financial institutions in a garnishment scenario, we do not believe that the proposed guidance is workable in its current form.  NYBA is comprised of the community, regional and money center banks and thrifts doing business in the State of New York.  Our members have aggregate assets in excess of $5 trillion and more than 300,000 New York employees.  

The proposal seems to suggest, incorrectly, that institutions can easily identify accounts that receive government benefit funds.  In reality, in order to comply with garnishments and similar court orders, financial institutions must immediately either freeze the funds in the account, or withdraw the amount of the funds subject to the court order – without prior knowledge of whether exempt federal benefits funds are involved.  This is so because the garnishment pleading does not indicate that exempt federal benefits funds may be involved.  Thus, when a financial institution is seeking to comply with a garnishment or other similar court order, it must search its records, usually through a manual process, for targeted accounts – without any knowledge of whether benefit funds are held there.*  

Once an account is located, the institution must freeze the funds immediately or run the risk of itself being held liable, should funds be removed from the account that could have satisfied the garnishment.  In light of that risk exposure, and the large volumes of garnishments that banks are required to process, financial institutions cannot generally contact their customer prior to freezing the targeted account.  Rather, the financial institution must instead notify the consumer that the garnishment has been received and allow the consumer to raise any exemption issues with the court. 

Even in those instances where a depositary institution may be able to determine that exempt benefit funds are in the account, there are other complicating factors that make the guidance unfeasible in some ways.  For example, once funds have been commingled in an account (which is highly likely as financial institutions cannot prohibit non-exempt deposits from being made into an account that also holds exempt funds), it becomes virtually impossible to know which funds came from which source.  Even if this can be determined, it is not clear how far back a financial institution needs to look, or how to treat funds commingled with those of a joint accountholder.  Moreover, even funds generally exempt from garnishment, are not immune from garnishment for child support, alimony and other similar exceptions created by Congress (or State law).
______  
*It is often suggested that banks can easily identify exempt benefit payments because they are identified by “batch header codes” that accompany electronic deposits.  However, currently this is not a panacea, as there is no mandatory standardized coding to clearly identify a payment as exempt, and to identify which code applies to which exemption.  Nor do batch header codes resolve the problem of benefit payments still received by paper check. 
Additionally, it should be remembered that state garnishment laws vary from state to state, and in some instances, differ from federal exemptions.  Thus,  any burden placed on a financial institution to provide the consumer with information about what types of federal benefits funds are exempt, would impose a duty that banks may not be able to accurately or completely meet. 
Conclusion

We applaud the agencies for their efforts to address the difficult issues related to the garnishment of exempt federal benefit funds.  However, in light of the many inconsistencies in law, regulation and individual fact patterns that come into play in the event of a garnishment pleading, we believe that this is a problem that cannot be resolved solely by the banking agencies.  Rather we believe that those non-banking agencies which provide benefit funds, such as the U.S. Treasury, the Social Security Administration and the Veterans Administration must also be involved to help assist in the identification of benefit funds in standardized ways, and to explain to benefit recipients, their rights and obligations.  We also believe that uniform federal rules that preempt state laws with respect to treatment of federal benefit funds, as well as regulations which clearly define which funds retain their character as exempt funds despite commingling, would be extremely helpful.  Lastly, we believe that a model notice form from the federal banking agencies which financial institutions could provide to garnished consumers about exempt funds would be an optimal way to provide relevant information to bank customers (particularly if the form could be amended as necessary to identify State funds also exempt from garnishment).     
We appreciate the opportunity to comment on this proposal.  If you have any questions, please do not hesitate to contact me.  Thank you.
Sincerely,
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