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MEMORANDUM IN OPPOSITION

May 18, 2009

S1972A Stachowski (ON SENATE JUDICIARY COMMITTEE AGENDA)
AN ACT to amend the real property actions and proceedings law, in relation to requiring a lender to ascertain the value of real property prior to commencing foreclosure proceedings

This memorandum in opposition is written on behalf of our client, the New York Bankers Association. The Association is comprised of the community, regional and money center commercial banks and thrift institutions doing business in New York State.  In aggregate, members of the Association employ approximately 250,000 New Yorkers and hold more than $9 trillion in assets.

This legislation would require a foreclosing party to obtain an assessment of the “actual value” of the property to be foreclosed on and file the value determined by that assessment with the complaint filed in the foreclosure action.  This legislation would add to the cost and delay in New York’s already longest in the nation foreclosure process, is unnecessary and would further reduce the value available for the homeowner being foreclosed on.  

This legislation would require that foreclosing parties obtain an “assessment of the actual value” of property to be foreclosed on prior to filing a foreclosure action and to indicate in the complaint initiating the foreclosure proceeding the value determined by the assessment.  Other than for real estate tax purposes, assessment is not a recognized term in real estate lending.  Obtaining an appraisal, which would satisfy this requirement, generally takes some time – time that would be added to the already extremely lengthy New York foreclosure process.  New York’s residential foreclosure process, at an average exceeding 400 days, is already the longest in the nation.  The additional procedural requirement in this legislation would simply add to its cost and delay, further reducing any possible return for homeowners being foreclosed on.  Moreover, by further delaying the conclusion of foreclosure, this legislation would have the perverse effect of making it more likely that property would become vacant during the process.

Whatever value was determined prior to the onset of foreclosure would most likely not be the same value that resulted from a foreclosure sale at the conclusion of the process.  The appraisal would not add any meaningful information to the foreclosure, but would only add additional expense and time to the process.  The sponsor’s memo asserts that foreclosing parties may decide not to foreclose if they know the property is worth “far less than the value of the loan.”  But servicers with fiduciary obligations to their principals are required by law to seek to maximize the return from the loans they service and very rarely, if ever, in a foreclosure process as long as New York’s, could make the determination at the outset of the process that the value of the property would not justify the expense of foreclosure.  Thus, this new requirement would serve no meaningful purpose.

For these reasons, the New York Bankers Association opposes this legislation and urges that it be held.

Respectfully Submitted,

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
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