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STATEMENT OF THE
NEW YORK BANKERS ASSOCIATION
BEFORE THE
SENATE FINANCE AND
ASSEMBLY WAYS AND MEANS COMMITTEES
The New York Bankers Association appreciates the opportunity to submit this statement with regard to the revenue provisions affecting banks in the 2009 Executive Budget.  Our Association is comprised of the community, regional and money center banks and thrifts of New York State.  Our members have aggregate assets in excess of $9 trillion and employ approximately 300,000 New Yorkers.

The Executive Budget contains a number of troubling increases in the State’s Bank Tax.  These include a proposal to tax out-of-State credit card banks with minimal New York contacts, a rewrite of the exemption for REITs owned by banks with assets under $8 billion contained in last year’s budget, and a provision that would tax out-of-State REITs.  In addition, the Budget would allow the current investment tax credit for bank investment in computer hardware used for broker-dealer operations to expire and repeal the private label credit card bad debt provisions.  Attached to this statement is a more detailed analysis of the tax proposals in the Executive Budget and their impact, if enacted, on the State’s banking industry.
Our Association believes that these proposals would impose a substantial tax increase – greater than the 15% increase included in last year’s budget – on the State’s banking industry.  The industry already pays its fair share of State taxes and is a fundamental driver of the State’s economy.  Since last year, the State’s banking industry, to a greater extent than New York industry as a whole, has suffered significant economic dislocation, and is poorly positioned to absorb additional tax increases.  Moreover, several of these tax proposals would shift the economic basis for the taxation of New York banks from a tax plan that encouraged the location and maintenance of headquarters in the State, to a market-based system that treats New York as simply a place for banks to locate branches and trading floors.  We therefore urge that these tax proposals be rejected and that the State consider whether its current system of bank taxation is equitable, fairly apportioned and designed to encourage the State to maintain its role as the world’s financial capital.
Banking is Not Undertaxed

Since the enactment of the 1985 Bank Tax Act, banking’s share of corporate taxes has increased from 5% to 13%.  Last fiscal year, banks paid more than $1 billion in State income taxes alone, and almost $200 million more in the MTA surcharge.  Even with the slowdown in the economy and bank earnings, the industry is projected to pay a total of almost $1.1 billion this fiscal year.  City income taxes on banks headquartered in New York City equaled at least that amount.  In addition, payroll withholding taxes on over 300,000 employees are more than $2.5 billion annually and sales and use taxes exceed $200 million per year.  The total for all taxes paid by the banking industry exceeds $5 billion every single year.  These numbers do not include the hundreds of millions of dollars and thousands of hours in charitable and civic contributions that banks make in their communities every year.  By contrast to the 13% of corporate tax revenue generated by the State’s banks, the industry employs approximately 3% of private, non-farm employees in the State and produces 5.7% of the State’s gross domestic product.
Increases in the Bank Tax, Enacted and Proposed

Last year’s enacted budget increased bank taxes by approximately 15% as $150 million in new revenue was projected from the taxation of in-State REITs.  Until September 30, State tax receipts under the Bank Tax were almost exactly as projected.  With half of the fiscal year completed, Bank Tax receipts were up by $74 million.  Since September, however, there has been a fall-off in revenue from the Bank Tax, reflecting the industry’s challenges as a result of narrow yield spreads, subprime mortgage loans, and an increasingly slowing economy.

This year’s budget proposes an increase in bank taxes of $95 million for 2008-2009 from taxation of out-of-State credit card banks and $35 million from elimination of the investment tax credit.  The budget projects no increases in Bank Tax revenue from revisions to the taxation of REITs/RICs, including the taxation of out-of-State REITs/RICs.  The $130 million projected revenue increase in the budget, even assuming there is no increase in revenue from revisions in REIT/RIC taxation, must be considered as no more than half the actual revenue that would be raised by the bill.  The estimate is based, almost entirely, on 2004 Bank Tax revenue, a year when revenue from the Bank Tax was no more than half what it is today.  Merely adjusting for the differences in Bank Tax revenue from 2004 to 2008 would increase the revenue impact of these budget proposals from $130 to $260 million, an amount that would represent fully a 25% tax increase on the State’s banks.  If, as we believe, the revenue from both the taxation of out-of-State credit card banks and out-of-State REITs/RICs would be substantially greater, even under the assumptions of the budget forecasters, the tax increase on banks in the State budget could be significantly more than 25%.

New York Banks Would be Most Affected

It is important to note, as well, that, although characterized as a tax on out-of-State credit card banks and out-of-State REITs/RICs, these proposals will fall disproportionately on New York-based banking institutions.  Because of the apportionment system in the State Bank Tax, revenue under these proposals would be combined with all other revenues attributable to New York.  Institutions with a large proportion of their operations in New York would find a large proportion of their revenues from out-of-State credit card banks and REITs subject to New York tax.  Institutions with little or no operations in the State would find little of their revenue from out-of-State credit card banks or REITs subject to New York tax.

The $8 Billion Exemption
Last year, all parties to the budget debate agreed that banks with assets under $8 billion would not lose the 60 percent dividends received deduction for dividends from their REITs.  This year’s budget proposal completely reworks last year’s agreement, replacing it with a proposal to tax the income from all REITs owned directly or indirectly by New York banks.  It contains language that appears to intend to retain some version of the $8 billion exemption, but would clearly eliminate the exemption for all institutions that had a corporation taxed under Article 9-A, even those with far less than $8 billion in assets .  Article 9-A corporations, whether grandfathered under the 1985 Bank Tax or newly established under the provisions of the Gramm-Leach-Bliley transition rules enacted in 2000, are legitimate vehicles designed to allow banking institutions that are taxed under Article 32 of the Tax Law to remain competitive with corporations taxed under Article 9-A when they engage in non-banking businesses.  It was clearly contemplated in last year’s budget, not only that all Article 32 taxpayers that held a REIT and had total assets under $8 billion would retain the 60% dividends received deduction, but also that Article 32 taxpayers could continue to retain Article 9-A affiliates.  The Legislature even extended the transitional Gramm-Leach-Bliley rules further.  We urge that all institutions that qualified for the $8 billion exemption last year continue to retain that qualification.  Such an outcome would only be consistent with the agreement reached by all parties last spring.
An Alternative Proposal
Enactment of the tax increases proposed in this year’s budget would further incent the largest banks to move activities out of the State. For some of the world’s largest banks, with operations all over the globe, this would not be difficult, yet the negative ramifications for New York would be substantial.  For all banking institutions in New York State, some considerations will be inevitable, if banks are to be true to the best interests of their customers and their shareholders.  The proposals to tax out-of-State credit card banks and REITs/RICs are inconsistent with the tax system of a State that serves as headquarters to some of the largest banks in the world.  In fact, they reflect a market-state approach that has been used by a few states across the country.  It is not insignificant nor is it surprising that the State that pioneered unitary taxation - California - is now headquarters to no money center banks.  
Piecemeal change as presented in this Budget is not the right approach for banking.  

We would support a comprehensive look at the bank tax law with established principles, such as revenue neutrality, similar to the 1985 effort.  With the changes that have occurred in the banking industry since 1985, such an undertaking could not be more timely.  We support an effort that stimulates economic growth, predictability and the strengthening of New York State as a financial center.

With over 300,000 employees, and an equivalent number providing vital supporting services, we believe this is the proper and reasoned course of action.
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