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MEMORANDUM IN OPPOSITION

June 5, 2009
A1537D Peralta (Assembly Consumer Affairs and Protection Committee)
S2572D Monserrate (Senate Consumer Protection Committee)
AN ACT to amend the general business law, in relation to prohibiting providers of service from solely relying upon consumer credit reports for the purpose of determining whether to provide consumers with service, or for the purpose of requiring the payment of a deposit, fee or higher rate

This memorandum in opposition is written on behalf of our client, the New York Bankers Association. The Association is comprised of the community, regional and money center commercial banks and thrift institutions doing business in New York State.  In aggregate, members of the Association employ approximately 250,000 New Yorkers and hold more than $9 trillion in assets.
This legislation would prohibit any person or entity that is in the business of providing any service to customers in the State of New York from using a customer's credit report, including correct information contained in the report, to determine whether to provide service or to fix or vary the rate, fee or charge for the service or to change the level of service to the customer.  This legislation would essentially destroy the entire system of risk-based pricing on which the credit-granting process in the State of New York is based.  As a result, those consumers who do not maintain a provable record of income and payment (such as through pay stubs and tax returns) will find it extremely difficult to qualify for credit and other services.  Even those New Yorkers with the best provable credit histories would find it harder and more expensive to access credit because of the added expense and loss of efficiency and accuracy in the process. 
This legislation would prohibit any New York business from relying solely on a consumer's credit report to determine what rates and prices to charge a consumer in the delivery of any service.  It then goes on to prohibit providers of services from reviewing or in any way utilizing the consumer's credit report to require the consumer to pay an additional fee or higher rate for the provision or continuance of service.  The bill would also prohibit deposits in excess of a monthly fee or average of monthly fees for the service provided.

Credit markets in the United States are far more highly developed than credit markets in many other countries because of the extensive and comprehensive system of credit reporting available in this country.  As a result, credit is available to a wider audience and at lower prices than is available in any other market of which we are aware.  If a consumer regularly pays his or her bills on time, the consumer can qualify for increasing amounts of credit that reflect his or her creditworthiness.  Creditworthiness is not a function of income, as many low-income consumers are able to make their minimum monthly payments and earn credit scores that qualify them for the highest available credit rating.  These ratings are only valid because the consumer credit reporting agencies are able to compile histories of millions of consumers' success or failure in dealing with different types of credit.  The federal Fair Credit Reporting Act, recognizing the critical function played by the consumer credit reporting agencies, protects much of their activities from State legislation by setting a uniform federal standard governing credit reporting.  See 15 USC section 1681t, which limits the ability of states to regulate the credit reporting process.

Lenders and other service providers use consumer credit reports not only to determine whether and at what level consumers are entitled to credit or other services, but also to repair consumer credit scores when consumers improve their credit history, to remedy identity theft when a consumer has his or her identity stolen, to reduce rates or charges when the consumer qualifies for better pricing, to offer the consumer valuable products and merchandise through analyzing consumer buying habits, to process consumer accounts more efficiently, and to provide rewards programs for consumers who use the service providers' services extensively.  This legislation would make all of these activities more difficult, if not impossible, and would increase costs even for those New Yorkers with the most provable credit histories..  

Moreover, if this legislation is enacted, consumers would have to qualify for service only on the basis of their provable record - providing tax returns, pay stubs, copies of titles and deeds, mailed envelopes with their home addresses and other documentation to demonstrate that their income, debts and other qualifications for service are as they say they are.  New York would essentially be thrown out of the national credit grid, forced to rely on the type of credit-granting processes available in the 1930's, with much higher average interest rates and fees and much more limited service availability.
For these reasons, the New York Bankers Association opposes this legislation and urges that it be held.
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