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MEMORANDUM IN OPPOSITION

May 18, 2009

A8121 Jeffries (ON ASSSEMBLY BANKS COMMITTEE AGENDA)
S3426 Serrano (Senate Banks Committee)
AN ACT to amend the banking law, in relation to assessment of the record  of  performance  of banking institutions in helping to meet the credit  needs of local communities

This memorandum in opposition is written on behalf of our client, the New York Bankers Association. The Association is comprised of the community, regional and money center commercial banks and thrift institutions doing business in New York State.  In aggregate, members of the Association employ approximately 250,000 New Yorkers and hold more than $9 trillion in assets.

This legislation would require the Banking Department to make a separate assessment of each State-chartered bank and thrift’s Community Reinvestment Act (CRA) performance under each of the 12 assessment factors listed in the State’s CRA.  The Department would have to supply a written discussion of how well each bank satisfied each factor.  This legislation ignores the integrated nature of banking operations, would revive burdensome and unnecessary CRA paperwork requirements for the Department, and take the focus of CRA off incenting lending and investment.  It would also apply only to State-chartered lending institutions.  

This legislation would require the Banking Department, in conducting its annual CRA assessment of State-chartered commercial banks and thrift institutions to separately assess each institution’s record of meeting the needs of its local communities under each of the twelve assessment factors listed in the statute.  In addition, the Department would have to produce a “complete explanation” to support its discussion and would have to collect separate annual data regarding numerous loan, demographic and marketing information which is not now collected by the Department and much of which would be regarded as trade secrets by regulated banks.  The twelve factors for which separate assessments would be required cover a vast range of information on the geographic, marketing, pricing and operating practices of individual institutions.

Requiring the Department to separately assess each of these factors ignores the nature of banking institutions.  Banks operate as integrated wholes, with each part of the operation designed to draw on the strength and limit the weaknesses of each other.  If loan demand for housing is strong in one area, while excess savings with little loan demand builds up in another, banks serve their economic function as financial intermediaries by transferring excess deposits to be loaned out where there is excess demand.  Separately examining each factor, rather than doing an overall assessment of a banking institution will present a distorted and biased view of the bank’s overall record of meeting its market area’s credit needs.

It is important to note that, prior to the 1992 Department-initiated reform of the State’s CRA regulations – a reform that ultimately led to a complete rewrite of federal CRA regulations, as well – State CRA obligations were largely satisfied through the submission of reams of paperwork to the Banking Department.  The reform of CRA made the regulation results-oriented, focused on whether loans and investments were being made, not whether existing practices could be justified in writing.  This legislation, by requiring a written assessment and explanation of a bank’s record in meeting each of the twelve factors above, will inevitably tend to lead to the same type of paperwork orientation that was abandoned in the 1990’s as unproductive and wasteful.

In addition, this legislation applies only to State-chartered banking institutions.  As the Legislature considers more and more bills that apply only to State banks and thrifts, it needs to take into account that conversion to a federal charter is readily available when the burden of overregulation becomes too costly and time-consuming.

For these reasons, the New York Bankers Association opposes this legislation and urges that it be held.

Respectfully Submitted,

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
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