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MEMORANDUM IN OPPOSITION

May 18, 2009

S1944 (ON SENATE CALENDAR)

A7105 (Assembly Judiciary Committee)

AN ACT to amend the real property actions and proceedings law, in relation to designating a party to accept service in the event a property becomes vacant during the foreclosure process

This memorandum in opposition is written on behalf of our client, the New York Bankers Association. The Association is comprised of the community, regional and money center commercial banks and thrift institutions doing business in New York State.  In aggregate, members of the Association employ approximately 250,000 New Yorkers and hold more than $9 trillion in assets.

This legislation would require a foreclosing party to designate an agent for service of process in the county in which the property to be foreclosed on is located.  This legislation would add to the cost and delay in New York’s already longest in the nation foreclosure process, is unnecessary and would not serve the stated goal of this proposal.  

This legislation would require a party contemplating foreclosing on a piece of real property to designate in advance an agent for service of process in the county in which the foreclosure is to be located.  The stated purpose of the legislation is to be able to serve some process on the party engaged in foreclosure in the event the property becomes vacant during the foreclosure process.  State law already requires that the Secretary of State serve as agent for service of process for any organization doing business in New York, such as through making or servicing mortgage loans secured by real property located in the State.  (See Business Corporation Law section 304.)  Business corporations may also, and generally do, designate registered agents for service.  (Business Corporation Law section 305.)  Moreover, any party filing suit in any State court thereby designates its attorney as agent for service of process.  (Civil Practice Law and Rules section 303.)  This legislation is therefore unnecessary, since designated agents for service already exist for all possible business defendants.

The new service requirement also would not advance the stated goal of this legislation that is to enforce on foreclosing parties some obligation with regard to properties that become vacant during the foreclosure process.  Until foreclosure has been completed and a foreclosure sale or other transfer of the right and title to the real property being foreclosed on occurs, foreclosing parties have no rights to enter on to the premises being foreclosed.  In fact, if they attempt to do so, they could be sued for trespass by owners.  Serving them with a notice that the property has become vacant will not change their legal rights with regard to the property, none of which become rights to ownership until title to the property has transferred at the conclusion of the foreclosure process.

New York’s residential foreclosure process, at an average exceeding 400 days, is already the longest in the nation.  The additional procedural requirement in this legislation would simply add to its cost and delay, further reducing any possible return for homeowners being foreclosed on. 

For these reasons, the New York Bankers Association opposes this legislation and urges that it be held.

Respectfully Submitted,

WILSON, ELSER, MOSKOWITZ, EDELMAN & DICKER LLP
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