MEMORANDUM IN OPPOSITION

Re:
A. 8972-B (Towns) AN ACT to amend the banking law, in relation to enacting the “New York state responsible lending act of 2008”

The New York Bankers Association strongly opposes this legislation that would over-regulate subprime and nontraditional mortgage loans, and urges that it be held.  The membership of the New York Bankers Association recognizes the need for appropriate action in the subprime mortgage market and supports strong legislation which would establish meaningful and workable national standards.  The key elements of such legislation should include: 

1. The licensing and regulation of non-bank mortgage brokers, including uniform standards for the lending and underwriting process. 

2. The prime mortgage market, which has been an engine of the national economy, should not be targeted for further regulation, especially since the banking and thrift organizations which serve this market are already heavily regulated. 

3. Since many States have already acted in this area, legislation should embrace the best features of existing state solutions but not erect additional unnecessary barriers to the mortgage origination and credit process which will impede the ability of banks and thrifts to meet the credit needs of the communities they serve, including the important low- and moderate-income segments.  

As Governor Spitzer stated in his State of the State message, this is not a problem that can be solved by New York State alone, but requires strong federal action.  We urge all concerned parties to work toward a final bill which limits its focus to the subprime market, regulates those firms not currently subject to federal regulation, avoids undermining consumer access to appropriate credit, and establishes workable national standards. Regrettably, this legislation does not meet these objectives.
This legislation would impose severe restrictions on state-chartered banks extending mortgage credit in New York State, almost all of which were not involved in the abuses that gave rise to the subprime lending problem.  It extends the scope of current law well beyond high cost home lending, while containing many provisions that would be inapplicable to federally chartered lenders.  Moreover, the legislation is unnecessary, as New York already has a highly effective high cost home loan law in effect.  The New York Bankers Association is comprised of the community, regional and money center banks and thrifts doing business in the State of New York.  Our members have aggregate assets in excess of $5 trillion and more than 300,000 New York employees.

This legislation would define as a “subprime home loan” any loan secured by a first lien on a borrower’s residence with an interest rate at least three percentage points above the yield on comparable Treasury securities and any loan secured by a subordinate lien on the borrower’s residence with an interest rate at least five percentage points above the yield on comparable Treasury securities.  At this level, which would currently be just in excess of 7%, many prime and near-prime mortgage loans would be subject to all of the provisions of this bill. 
A recent independent study found that that federally insured banks and thrifts have not played a significant role in subprime lending (less than 20%) and, where they made subprime loans, the loans have been on more favorable rates and terms than those made by non-federally insured lenders.  The report also reinforces the fact that New York is not as hard hit by foreclosures as many other areas.  In summary, the Report reaches the following conclusions:

•  Banks and thrifts lending in areas subject to CRA were significantly less likely than other lenders to make high cost loans;

•  Interest rates on those subprime loans made by banks and thrifts subject to CRA were appreciably lower than the average interest rates on loans originated by other lenders;

•  Banks and thrifts subject to CRA were more than twice as likely to retain loans in their portfolios as other lenders; and

•  Foreclosure rates were lower in Metropolitan Statistical Areas with high concentrations of bank branches.

While the initial report dealt specifically with banks and thrifts subject to the Community Reinvestment Act, an addendum was attached which expands the scope of the study to include bank and thrift mortgage lending affiliates, which are not themselves subject to CRA.  Including these additional loans does not change the findings of the study.

The import of this Report is that federally insured banks and thrifts subject to CRA should be encouraged to continue to lend freely in the State.  This legislation, however, would have exactly the opposite effect, subjecting State-chartered banks and thrifts in New York to dramatic new lending tests to which out-of-State federal lenders would not be subject.
The legislation dramatically extends the provisions of New York’s strong high cost home loan law, enacted in 2002, by greatly expanding the scope of home loans under its purview, and by adding new requirements and proscriptions not contemplated in the law, including income verification and other requirements.  Among the requirements in this bill is verification of a borrower’s income for all home loans, not just subprime or nontraditional loans, thus restricting borrowers with excellent credit records from access to a flexible and simpler refinancing product.  The bill also mandates that all home loans provide the most favored rate for each borrower, potentially subjecting mortgage lenders to after-the-fact review of every mortgage loan interest rate.  This mandate is an invitation to litigation.  

Finally, this legislation is unnecessary.  In addition to the highly effective high-cost home loan legislation enacted in 2002, New York State has some of the most protective mortgage lending statutes in the nation.  In 2006, the State enacted a home equity theft prevention act and broadened registration and educational requirements for mortgage loan originators.  Last year, the State amended the mortgage loan originator statute, clarifying its requirements, and substantially broadened the reach of the 2002 High Cost Home Loan law by increasing the threshold for loans subject to its purview by more than 50%.  These bills, which carefully balanced the needs of mortgage lenders and borrowers, have served to protect unwary home owners purchasers and mortgage loan borrowers, maintaining New York’s foreclosure rate for subprime loans well below the national average.  In fact, the residential foreclosure rate in the New York City Metropolitan Statistical Area is among the lowest of any of the fifteen largest urban areas in the country.

For these reasons, the New York Bankers Association opposes this legislation and urges that it be held.

