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July 29, 2008

The Honorable Terryl Brown Clemons
Acting General Counsel to the Governor

Executive Chamber 

State Capitol

Albany, NY  12224



RE:  S.8143-A (Farley)/A.10817-A(Towns)  AN ACT to amend the real property actions and proceedings law, the civil practice law and rules, the banking law and the general obligations law, in relation to home mortgage loans; to amend the penal law and the criminal procedure law, in relation to creating new crimes relating to mortgage fraud; and to amend the real property law, in relation to distressed property consulting contracts
Dear Ms. Brown Clemons:

The New York Bankers Association (NYBA) thanks you for the opportunity to provide comments regarding this legislation that would establish additional requirements for mortgage lending in New York.  Our membership is committed to the eradication of predatory lending, and has consistently supported strong legislation and regulation which would establish meaningful and workable national standards across all elements of the subprime market.  We note that since S.8143-A (Farley)/A.10817-A(Towns) was passed by the New York State Legislature in June 2008, the Federal Reserve Board has approved a final rule which establishes new federal standards for home mortgage lending.  However, we respect the State Legislature’s desire to intervene in the absence of federal action.

NYBA opposed the initial version of this legislation, as well as a proposal to institute a one-year foreclosure moratorium, both of which initiatives, we believe, could have severely undermined New Yorkers’ access to and cost of credit.   Although we still have concerns about the unintended consequences of some of the provisions in the final version of S.8143-A (Farley)/A.10817-A(Towns), we believe that, as finally passed by the New York Assembly and Senate, the legislation is substantially improved from the original proposal. Our Association is comprised of the community, regional and money center commercial and savings banks doing business in New York State, whose aggregate assets exceed $9 trillion and which have more than 300,000 New York employees.  
Throughout the legislative process, NYBA consistently set forth several key elements that we believed any final legislation should embrace: (i) uniform standards for the mortgage brokerage, lending and underwriting process; (ii) the prime mortgage market, which has been an engine of the national economy, should not be targeted for further regulation, especially since the banking and thrift organizations which serve this market are already heavily regulated; (iii) the subprime market, which plays an important and meaningful role for many New Yorkers in achieving the American dream of home ownership, should not  be effectively eradicated.  Additionally, we urged that any final legislation not erect additional unnecessary barriers to the mortgage origination and credit process which will impede the ability of banks and thrifts to meet the credit needs of the communities they serve, including the important low- and moderate-income segments.  Because the final legislation – although still overbroad and overly burdensome in some areas - has taken meaningful steps towards these objectives, we have lifted our opposition to this legislation.   Our remaining thoughts and concerns are set forth below:

Although the thresholds in the legislation remain lower than we think are appropriate, the “measuring stick” has been changed from a comparison to comparable Treasury yields, to a comparison to the average commitment rate for loans in the northeast region with a comparable duration, as published by Freddie Mac in its weekly Primary Mortgage Market Survey   (175 basis points above the Freddie Mac standard for first loans, and 375 basis points above for subordinate loans.)  We believe that this is a far more accurate measure of actual mortgage rates, and should help limit – - although regrettably, not eliminate - the number of prime loans that inadvertently and inaccurately fall into the new “subprime” loan category created by the legislation.  The superintendent has also been given authority to raise the thresholds to maintain parity with national banks or should the current standards have a negative impact on the availability of mortgage loans in New York.  This authority further enhances the superintendent’s broad existing powers under New York’s “wild card” law to take action when necessary to maintain parity between state and federally chartered institutions.  We think this is a very important tool to help maintain the vibrancy of the State charter as well as the mortgage lending market in New York.  
Importantly, the final legislation does not include a one-year moratorium, which we believe could have had a disastrous impact on New York’s housing market and distressed homeowners, as well as on the health and vitality of our State’s local communities.  Rather, the legislation requires a 90-day pre-foreclosure notice for all high cost loans as well as for all subprime and non-traditional (option adjustable and interest only) loans made between January 1, 2003 and September 1, 2008.  The legislation also requires a mandatory settlement conference for high cost, subprime and non-traditional loans made between January 1, 2003 and September 1, 2008.  It is unclear that the new requirements will, as intended, encourage borrowers to participate in workout discussions, and reduce the number of New Yorkers who lose their homes to foreclosure. We fear that new procedures, particularly the mandatory settlement conferences, may create a further backlog in the State’s court system, and extend unnecessarily a foreclosure process, which already is the longest in the nation. However, we have pledged to work cooperatively with the Office of Court Administration on the development of appropriate guidelines, which we hope will ensure that such conferences will not be repeatedly adjourned if borrowers fail to appear or appear without appropriate financial information, in order that the laudable goals of these provisions are achieved.      
We continue to believe that a statutory “ability to repay” requirement  provides an invitation to “second guess” lenders’ decisions and thereby adds an unnecessary level of liability risk which may diminish credit availability and increase the cost of credit to consumers.  Nevertheless, because, in the final legislation, this requirement does not apply to prime loans, as it did in the original proposal and, because the final legislation allows for the use of reasonable commercially recognized underwriting standards and methodologies, we believe this aspect of the legislation is much improved.  
Similarly, because enforcement has been left with the superintendent of banks and the attorney general, and because the final legislation contains neither a right of rescission, a private right of action, nor a right to collect consequential damages – as the original proposal did – we believe the potential negative impact on the availability of mortgage credit in New York as a result of this legislation, has been significantly ameliorated. At the same time, because borrowers may still assert any violation of the law as a defense to foreclosure in an action brought by a lender or an assignee, consumers rights’ are more than adequately protected.  
Importantly, because the newly established crime of mortgage fraud does not exempt the borrower, as the original proposal did, the legislation should be an effective and comprehensive tool in the fight against predatory lending and illegal borrowing practices.
Despite the many improvements in this legislation, we remain concerned that the provisions banning prepayment penalties for all high cost and subprime loans - though well intended – will have unintended negative consequences for many borrowers.  Currently, New York law only allows a prepayment penalty to be assessed if such prepayment takes place within the first year of the mortgage term.  Despite this short period of enforceability, agreeing to this option, nevertheless, provides many borrowers with the opportunity to receive an overall lower interest rate than would otherwise be available to them.  By eliminating this option, many borrowers - who would never actually have been penalized by the inclusion of this provision in their mortgage terms - will now face higher interest charges than would otherwise have been necessary.
We also are concerned that the implementation dates for many of the legislation’s provisions will create significant operational challenges for many financial institutions.  We respectfully request, therefore, that consideration be given to extending those implementation dates that are currently set for September 1, 2008 until at least January 1, 2009.
Once again, we appreciate the opportunity to comment on this legislation.

Sincerely,

[image: image2.png]A/ﬁ»ﬁ//z_




Michael P. Smith

