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July 9, 2007

The Honorable David Nocenti

General Counsel to the Governor

Executive Chamber 

State Capitol

Albany, NY  12224



Re: S.4392-B(Farley)/A.9260(Towns)  AN ACT to amend the banking law, in relation to the power of banks, private bankers, trust companies, savings banks, savings and loan associations, credit unions and foreign banking corporations to exercise the rights of national banks, federal savings associations, federal credit unions and federal branches and agencies of foreign banks; and amend chapter 3 of the laws of 1997, amending the banking law and the insurance law relating to authorizing the banking board to permit banks and trust companies to exercise the rights of national banks, in relation to extending certain provisions of such chapter; to repeal sections 14-g and 14-h of the banking law relating thereto; and providing for the repeal of certain provisions on the expiration thereof

Dear Mr. Nocenti:

The New York Bankers Association (NYBA) strongly supports this legislation that would authorize certain State-chartered depository institutions to exercise the powers of their federally chartered counterparts, and urges that it be signed by the Governor.  The Association is a strong advocate for the dual banking system, and believes that New York’s status as the world financial capital is measurably improved by the presence of a strong, independent State banking system, subject to State regulation and supportive of the public policy goals of the State of New York.  The above-referenced legislation is totally consistent with those views, as it would extend for two years (with some revisions) the current “wild card” law which is due to expire on September 10, 2007.  The legislation would, therefore provide a continuing mechanism for State-chartered depository institutions to remain competitive with their federally chartered counterparts.  The legislation  would  also  include  a new streamlined application process, providing 
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state-chartered financial institutions with a far more efficient and timely vehicle to seek  parity  through  the  “wild card”  law.   Our  Association  is  comprised of the community, regional and money center commercial banks and thrift institutions operating within New York State, with aggregate assets in excess of $5 trillion and more than 300.000 New York employees.
This legislation would permit State-chartered depository institutions to exercise the permitted powers of their federally chartered counterparts.  State-chartered banks, private banks and trust companies could exercise the powers of national banks; State-chartered thrift institutions could exercise the powers of federal savings and loan associations and federal savings banks; and State-chartered credit unions could exercise the powers of federal credit unions.  Credit union would not gain the authority to engage in municipal deposit taking or other activities at present exercisable only by banks or thrifts.  In order to engage in these permitted activities, a State-chartered depository institution would be required to file a notice with the Banking Department setting forth the power which it proposed to exercise.  The Superintendent would then have the authority to deny the institution the right to engage in the power, to subject the power to conditions or restrictions, or to defer the exercise of the power for up to 180 days (unless further deferred by mutual agreement).  Failure of the Superintendent to act on the notice in one of these ways within 45 days would authorize the depository institution to proceed in the exercise of the power.

This legislation would also restrict some permitted powers, as does the current “wild card” law, by prohibiting any override of the State basic banking statute, ATM Safety Act, Truth-in-Savings law, or Community Reinvestment Act.  It would also provide the Superintendent with general rulemaking authority to extend the grant of permitted powers beyond the institution filing the notice.  In addition, it would preserve the current consumer protections in the Banking and Insurance Laws so that any depository institution that engaged in the sale of insurance would be subject to Insurance Department, as well as Banking Department, regulation as well as anti-tying restrictions, mandatory disclosures and the requirement that separate books and records be maintained for ease of examination.  Finally, any permitted powers could only be exercised by State-chartered institutions subject to the same restrictions and conditions under which federally chartered institutions could engage in the same activities.

Over ten years ago, NYBA began an intensive effort to help secure a stronger state banking system.  At that time, it filed and ultimately won a victory in federal court in the case of New York Bankers Association, Inc. et al. v. Levin (97-CV-6423T), where the United States District Court in the Western District of New  York ruled that Section 2501 of the New  York  Insurance  Law,   which prohibited
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banks from selling property and casualty insurance to their loan customers, was invalid in the case of national banks.  NYBA then brought a  “wild card” petition, successfully seeking that the Banking Board promulgate a regulation removing restrictions on the sale of property and casual insurance by state chartered banks, to ensure parity between national and state banking institutions.   Since that time, NYBA has utilized the “wild card” legislation on many occasions, to help level the competitive playing field for state chartered banks and thereby enhance the State banking charter.  NYBA has also worked closely with the Banking Department over the last decade, to promote laws, regulations, policies and procedures that encourage depository institutions to consider the New York State banking and thrift institution charters.  The Association believes that a vibrant dual banking system, which includes a strong, independent State banking charter is critical to New  York’s  ongoing  position  as  the world financial capital.  The above-referenced legislation is completely consistent with that effort, providing, as it does, a streamlined procedure for State-chartered institutions to engage in activities in which their federally chartered counterparts may already engage.  
Since its enactment, the current “wild card” process has been utilized effectively to level the competitive playing field between state-chartered and federally-chartered institutions in a number of areas.  For example, the Banking Board has finalized regulations authorizing State-chartered depositories to sell insurance, underwrite revenue bonds, reorganize their corporate operations and appropriately price certain of their services.  However, in today’s fast-paced world, the extensive rulemaking, public comment and internal review mechanism provided in the current “wild card” statute has often proven to be cumbersome, and made it difficult for State-chartered institutions to maintain their competitiveness with their federally chartered counterparts.  As a result, an increasing number of banking and thrift institutions have chosen federal over State charters.

This legislation moves to address that situation, at least in part, by providing a new procedure that would accelerate the review process for “wild card” notices while continuing to ensure that the Banking Department has plenary oversight over all such notices.  The bill would provide the Department with the opportunity to delay or defer exercise of any permitted power that raised any public policy or safety and soundness issues, while allowing routine notices that raise no such issues to be approved with minimal delay.  In addition, the bill provides for continued legislative oversight over the “wild card” process through its sunset provisions and through the requirement that the Banking Department annually report on any notices provided under this legislation to the Governor and  leadership  of  both  Houses  of  the  State  Legislature,  and,  with  the Insurance 
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Department, report annually on the impact of the legislation on the sale of insurance by State-chartered institutions.

For these reasons, the New York Bankers Association strongly supports this legislation and urges that it be approved.
Sincerely,
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Michael P. Smith
