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June 29, 2007

The Honorable David Nocenti

General Counsel to the Governor

Executive Chamber 

State Capitol

Albany, NY  12224




Re: S. 2969-B (Fuschillo)/A. 5325 (Rivera)  AN ACT to amend the general obligations law, in relation to prohibiting certain agreements between the issuers and the holders of credit cards and debit cards
Dear Mr. Nocenti:

The New York Bankers Association opposes this legislation, which would prohibit issuers of credit and debit cards from increasing the rate of interest upon the account of a cardholder or impose a fee upon the outstanding balance owed by a holder solely because the cardholder is reported as delinquent on an account with any other creditor.  The legislation would also limit the subsequent use by the issuer of an established account holder’s credit score only to the situation where the issuer intends to increase that account holder’s line of credit.  The legislation, therefore, not only would deny creditors the opportunity to protect themselves from individual cardholders whose credit records seriously deteriorate after a card is issued, but is also inconsistent with, and would  adversely, affect the practice of risk-based pricing in general.  Additionally, as the legislation would be inapplicable to federally chartered depositories, it would unfairly discriminate against state-chartered institutions, providing a further incentive for State banks to convert to the federal charter. Therefore, we urge that this bill be disapproved.  Our Association is comprised of the community, regional and money center commercial and savings banks doing business in New York State, whose aggregate assets exceed $5 trillion and which have more than 300,000 New York employees.

This legislation is intended to ban “universal default” – the practice of increasing a consumer’s credit card rate based on a default with another creditor.  This practice has been the target of much criticism in recent years, even though in reality, few, if any, credit card issuers actually change their credit card pricing because of a single default with another creditor.  In this regard, it should be noted that, according to the April 16, 2007 testimony of the New York State Banking Department before the Senate Committee on Consumer Protection, the Assembly Committee on Banks, and the Assembly Committee on Consumer Affairs and Protection, no New York State credit card issuer who would be subject to this legislation, actually engages in this practice.  Thus, with respect to the banning of universal default, this legislation would seem to be without effect, other than to create one more legal restriction on state-chartered banking institutions to which nationally chartered institutions are not subject.  Even so, in 2006, we chose not to oppose legislation limited to prohibiting the practice of universal default.  It is the additional restrictions that this year’s legislation imposes and its potential devastating impact on risk-based pricing, that is requiring NYBA to now voice its opposition.
This legislation goes far beyond the banning of universal default.  It would restrict the use of credit scores for existing cardholder customers, to those instances “when the issuer intends to increase the line of credit of the account holder.”   The result of this mandate would be to make impermissible the critical use of credit scores as a tool for issuing banks to assess risk and set appropriate interest rates and fees to account for that risk in an ongoing relationship with a cardholder.  In effect, it therefore denies the issuing bank any mechanism to offset additional risk from a cardholder whose credit rating has deteriorated.  Undoubtedly, this will cause affected issuers to either charge higher interest rates to all customers to offset this risk exposure and/or to make credit less available to those with less than perfect credit histories.  Yet, the practice of risk-based pricing, whereby a credit card issuer can offer cards with lower rates to less risky cardholders while still keeping credit available to more risky consumers has, according to former Federal Reserve Board Chairman Alan Greenspan “played a major role in promoting the efficiency and expanding the scope of our credit-delivery systems.” (See remarks before the American Bankers Association at http://www.federalreserve.gov/Boarddocs/speeches/2002/20021007/default.htm.).
These harmful restrictions on the use of credit scores, may, in fact, also be in conflict with, and therefore preempted by Section 604 of the Fair Credit Reporting Act (15USC1681b), which establishes as a permissible purpose review of a credit account.  Moreover, as the legislation prohibits the issuer from either reducing or terminating an existing cardholder account as a result of a declining credit score, it may also raise safety and soundness issues for an affected banking institution.  These restrictions would also prevent the issuer from doing positive things, such as moving the consumer up from a regular account to a gold account, with its additional benefits and services, unless the upgrade also involved a potentially inappropriate credit line increase.  Thus, the legislation -  rather than protecting consumers - could limit their credit opportunities, while creating additional, and possibly unacceptable new risks for issuing banks, driving more of the few remaining such issuers out of New York.  
The law would create a significant new disincentive to card issuers doing business in New York. This disincentive is particularly important as the bill would not apply to national banks, federal savings institutions or federal credit unions.  A series of Supreme Court decisions, most recently affirmed this year in the case of Wachovia v. Watters, have held that national banking institutions are not subject to state laws which conflict with or hinder the powers granted to them under the National Bank Act.  Thus, a law such as this would undoubtedly be preempted with respect to such institutions, providing one more reason for New York-based depositories to consider a federal charter.  Ironically, the Governor has established a Blue Ribbon Commission to streamline financial regulation, including enhancement of the State banking charter.  
For these reasons, the New York Bankers Association opposes this legislation and respectfully urges that it be disapproved.

Sincerely,
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Michael P. Smith
