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The Honorable David Nocenti

General Counsel to the Governor

Executive Chamber 

State Capitol

Albany, NY  12224




Re: S. 2062 (DeFrancisco)/A. 2692 (Magnarelli)  AN ACT to amend the general obligations law, in relation to the remedy for non-acceptance of statutory short form power of attorney by financial institutions
Dear Mr. Nocenti:

The New York Bankers Association opposes this legislation, that would establish a special procedure to compel financial institutions to accept the statutory short form power of attorney, and urges that it be disapproved.  The bill is punitive, would affect only a single class of institutions and, perhaps most importantly, ignores some of the valid reasons that financial institutions have for refusing to accept the statutory short form power of attorney, including protecting their customers in cases of suspected abuse or malfeasance.  Our Association is comprised of the community, regional and money center commercial and savings banks doing business in New York State, whose aggregate assets exceed $5 trillion and which have more than 300,000 New York employees.

This legislation would establish a new special proceeding under the civil practice law and rules to compel a financial institution to honor a properly executed statutory short-form power of attorney.  The court would be empowered to compel an institution that had unreasonably failed to honor a power to honor the power except in cases in which a principal could not compel the financial institution to act.  While the bill clearly does not define the “reasonableness” standard, a court of competent jurisdiction could award both compensatory and consequential damages, as well as attorneys’ fees, to a prevailing agent for the unreasonable failure to honor a power.  Thus, a bank could face penalties for violating a murky standard it thought it had abided by but which was deemed unacceptable at a later date.  The bill would deem a financial institution’s failure to honor a properly executed power unreasonable if the only basis for failing to honor the power was that it was not executed on the institution’s own form.

Financial institutions are the only types of organizations or individuals that are required by the General Obligation Law to honor statutory short-form powers of attorney.  Most financial institutions are extremely diligent in fulfilling all of their legal obligations.  And, unlike general corporations, banks and other financial institutions are examined at least every eighteen months by federal or state banking examiners to ensure compliance with all applicable laws.

There are nevertheless circumstances in which financial institutions may find it inappropriate to comply immediately with their obligation to honor a properly executed statutory short-form power of attorney.  The institution may know or suspect that the power does not accurately reflect the intention of the principal; may know or suspect that the power is not valid; or that the principal was subject to physical or financial abuse, neglect, exploitation, or abandonment by the agent or a person acting for the agent.  Under current law, the financial institution, while still being fully prepared to carry out its obligations to honor a validly executed power, has the time and opportunity to examine the circumstances under which the power was granted and inquire into the intent of the principal.  This legislation, by creating a special proceeding to compel the financial institution to honor the power, and providing only the ambiguous defense of “reasonableness” may force financial institutions to honor powers in circumstances in which prudence might dictate greater caution.  This undoubtedly can have a serious negative impact on those this law was intended to protect.
The bill is also one-sided.  It provides agents with the opportunities to collect damages, including attorneys’ fees, for the unreasonable failure to honor a properly executed power, but provides no comparable opportunity for a financial institution to collect damages, including attorneys’ fees, if the court finds that the institution acted reasonably.

For these reasons, the New York Bankers Association opposes this legislation and urges that it be disapproved.

Sincerely,
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Michael P. Smith

