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June 29, 2007

The Honorable David Nocenti

General Counsel to the Governor

Executive Chamber 

State Capitol

Albany, NY  12224



Re: S. 6335 (Farley)/A. 9311 (Silver) AN ACT to amend the tax law, in relation  to  the  taxation  of  banking corporations,  real  estate investment trusts and regulated investment companies
Dear Mr. Nocenti:

The New York Bankers Association strongly supports this legislation, which is necessary to address a technical error in Chapter 60 enacted in April, 2007 which would result in unintended double taxation and correct a timing problem, and urges that it be approved.  Our Association is comprised of the community, regional and money center commercial and savings banks doing business in New York State, whose aggregate assets exceed $5 trillion and which have more than 300,000 New York employees.
Chapter 60 amended the New York State tax treatment of real estate investment trusts (“REITs”) and regulated investment companies (“RICs”) which are subsidiaries of New York State corporate taxpayers.  The intent of the new law was to ensure that the income generated by any such “captive” REIT or RIC was taxed by New York State.  The new law accomplishes this through one mechanism for REITs or RICs owned by banking corporations (taxed under Article 32) and a different mechanism for REITs or RICs owned by general corporations (taxed under Article 9-A).  Each mechanism was designed to fit into the present rules in each Article. However, due to a technical drafting problem, if a group of banking corporations taxed under Article 32 also has in the group an Article 9-A taxpayer, then the group’s captive REITs and RICs could be subject to the Article 9-A rule, with the consequence that the income of the REIT or RIC would be taxed once and then 40% of that income would be re-taxed.  We understand that the correction of this “overlap” problem was deferred until the best remedy could be found.  
A. 9311/S. 6335 would provide this remedy by making the Article 32 rule, and not the Article 9-A rule, apply whenever the REIT or RIC is owned, directly or indirectly, by a bank holding company or a banking corporation subject to taxation under section 1451 of the tax law.  This simple amendment will avoid the unintended result of taxing 140% of the income of certain bank taxpayers.
In addition, Chapter 60 was first proposed on January 31, 2007, but was effective for any transaction occurring on or after January 1, 2007. One provision of Chapter 60 changed the law as to the impact of a sale to a banking corporation of an entity previously taxed under Article 9-A (general corporate tax). Under prior law, the acquired corporation would, in most cases, continue to be taxed under Article 9‑A. Under the new law, the opposite result occurs -- in most cases, the acquired corporation becomes subject to tax under Article 32 (bank tax). 

As noted above, the law was first proposed on January 31, 2007, but once enacted applied to any transaction occurring on or after January 1, 2007. Prior to January 1, 2007, a banking corporation that entered into a binding, written contract to purchase a corporation taxed under Article 9‑A would have agreed to a purchase price based on the acquired entity continuing to be an Article 9-A taxpayer, rather than an Article 32 taxpayer as prescribed by the new law.  The change in the law would therefore unfairly impact the terms of the business deal that the parties had agreed to.  This legislation would correct a clearly unintended and potentially unfair outcome by simply grandfathering any such purchases that occurred on or before January 3, 2007, which is just two days after the January 1, 2007 effective date.

For these reasons, the New York Bankers Association strongly supports this legislation and urges that it be approved.

Sincerely,
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Michael P. Smith
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