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July 18, 2007

The Honorable David Nocenti

General Counsel to the Governor

Executive Chamber 

State Capitol

Albany, NY  12224



Re: A. 61-A (Lafayette)/S. 4723-A (Fuschillo) AN ACT to amend the general business law, in relation to prohibiting adverse actions against consumers who were the victims of identity theft
Dear Mr. Nocenti:


The New York Bankers Association opposes this legislation that would prohibit any person from taking any “adverse action against a consumer solely because such consumer was the victim of identity theft.”  The Association urges that the legislation be disapproved.  This legislation is overly broad, would invite consumer fraud and would seriously interfere with efforts by consumers to restore their credit ratings if they have in fact been victimized by identity theft.  Our Association is comprised of the community, regional and money center commercial banks and thrift institutions doing business in the State of New York.  Our members have aggregate assets in excess of $5 trillion and more than 300,000 New York employees.

This legislation would prohibit any person, firm, corporation, partnership or other association from taking any adverse action solely because the consumer is a victim of identity theft.  This language is so broad that it could preclude creditors from taking actions to respond appropriately to legitimate cases of identity theft, such as by canceling the credit or debit cards of a victim.  It would also make it difficult to make legitimate victims of identity theft whole, because, in the process of reconstructing an identity theft victim’s credit history, it might be necessary to take actions, such as cancelling financial transactions or closing customer accounts, that could be considered negative.  Beyond the effect on consumer credit, the bill, prohibiting “any adverse action,” would have a material impact on employment, purchasing, and any other business decisions relating to consumers and governed by the General Business Law, and perhaps by other statutes.  This incredibly broad reach could, for example, prevent an employer from stopping payment on a consumer’s paycheck even if the possibility existed that the paycheck was in the possession of identity thieves.

In addition to potentially penalizing victims of identity theft, this legislation could subject financial institutions and other businesses to potential fraud.  Under the bill, parties who wanted to engage in a theft by deception or other fraudulent practices need only allege that they were victims of identity theft to prevent their employment, purchasing, and credit records from accurately reflecting their actions.

This legislation is also so broadly drafted that it will be difficult for creditors and other affected parties to determine how to comply.  There is no definition of “adverse action” or of “identity theft,” potentially requiring creditors to engage in extensive investigations to determine whether a consumer has been victimized.  Creditors today, even with sophisticated fraud monitoring technology, cannot determine merely from a review of credit reports whether a purchase, borrowing or other transaction is legitimate or not.  The best they can say is that it does or does not fit a traditional pattern of activity by the accountholder.  Under this legislation, it would not be clear whether a non-traditional pattern of activity should be considered to be “identity theft” for compliance purposes.  (A sudden pattern of purchases in a foreign country could mean that a consumer’s credit card number had been stolen and sold overseas.  It could also mean that the consumer had taken a vacation.)  The difficulty in interpreting this legislation is an invitation to disputes with customers, consumer unhappiness, and, potentially, unnecessary litigation.

It is important to remember that businesses are often the primary victims of identity theft.  Banks and credit card issuers generally make victims of identity theft whole.  They restore account balances, eliminate interest charges and other fees, and clear adverse information from consumer credit reports.  Many of these actions are required by law, but others are simply good business practices.  This legislation would further penalize lenders whose customers have been victimized by identity theft by making it more difficult for the lenders to limit their damages, and, where possible, recover damages from fraudsters who use provisions of law to cheat banks and their customers.

For these reasons, the New York Bankers Association opposes this legislation and urges that it be disapproved.
Sincerely,
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Michael P. Smith
