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TO THE SENATE:

I am returning herewith, without my approval, the following bill:

Senate Bill Number 2062, entitled:

    "AN  ACT  to  amend  the general obligations law, in relation to the

      remedy for non-acceptance of statutory short form power of  attor-

      ney by financial institutions"

    NOT APPROVED

  This  bill  would permit an agent to bring a special proceeding when a

financial institution unlawfully refuses to honor the agent's  authority

under a properly executed statutory short form power of attorney.

  According  to the Law Revision Commission, some financial institutions

improperly and unlawfully refuse to honor a statutory short  form  power

of attorney that is not on a form created by that financial institution.

This  bill  would create a statutory remedy for this problem by allowing

an agent to bring a special proceeding to compel the financial  institu-

tion to honor the agent's authority under a properly executed short form

power of attorney.

  While  this  is  a laudable goal, this bill is not targeted to address

the problem, and it sets forth a scheme that is vague and  unduly  puni-

tive.    As  a result, I believe the bill could have unintended negative

effects on those persons powers of attorney should be protecting.

  Rather than allowing a special proceeding to address the problem iden-

tified by the Law Revision  Commission,  this  bill  permits  a  special

proceeding  if  a  financial  institution  unlawfully  fails to honor an

agent's authority under a properly executed  form  within  a  reasonable

time,  and  provides  that if the financial institution acted "unreason-

ably," the court must award the  agent  compensatory  and  consequential

                 ____

damages, including attorney's fees.

  As  the  Banking Department notes, these broad standards are likely to

lead to protracted litigation  about  whether  a  financial  institution

acted  reasonably  within  a  reasonable amount of time. Of even greater

concern is the fact that the bill could lead to increased  opportunities

for abuse. The greatest risk for abuse with a power of attorney does not

come from a financial institution but, from an agent who manipulates the

broad  authority granted in a power of attorney for his or her own bene-

fit.  See Matter of Ferrara, 7 N.Y.3d 244 (2006) (agent  obtained  power

      _____________________

of attorney while the principal was in the hospital and used the instru-

ment  to  transfer  more  than  $800,000  of  the  principal's assets to

himself). However, as the Banking Department and New York Bankers  Asso-

ciation  argue,  this bill discourages financial institutions from doing

due diligence if they suspect  fraud  or  abuse  because  doing  so  may

subject them to litigation and substantial damages.

  While I cannot approve this bill as written, I believe it is appropri-

ate  to consider reforming the General Obligations Law to better protect

individuals who rely on powers of attorney  and  to  ensure  that  these

instruments  are  used  properly.  The  Law Revision Commission has made

comprehensive recommendations for reform, and I urge the Legislature  to

work  with  the  Commission  to  explore appropriate measures to address

these concerns.

  The bill is disapproved.                      (signed) ELIOT SPITZER

                              __________



