[image: image1.png]











Michael P. Smith









President & CEO








New York Bankers Association









99 Park Avenue, 4th Floor









New York, NY  10016-1502








(212) 297-1699/msmith@nyba.com
July 10, 2007

Stephen Brooks, Esq.

General Counsel

Interest on Lawyer Account Fund

11 East 44th Street

New York, New York 10017

Re:  Interest on Lawyer Account Fund - Proposed Rule Making

        I.D. No. IOL-22-07-00020-P________________________ 

Dear Mr. Brooks:              
Thank you for the opportunity to comment on the above-referenced proposal, which is intended to “revise the standards for IOLA accounts” by replacing current Part 7000 of 21 NYCRR with a new Part 7000.   The members of the New York Bankers Association (NYBA) are committed to offering IOLA accounts in order to help promote the Fund’s important mission of providing funds for civil legal services throughout New York State. While NYBA members are not obligated to offer IOLA accounts, we remain committed to doing so in accordance with the terms of the law.   We believe, however, that the requirements to which banks would be subject in the current proposal far exceed IOLA’s legislative authority, set forth in Section 497 of New York’s Judiciary Law.  We believe the proposal also would create an unfair burden on participating banks, and could, in fact, have the unintended consequence of limiting the numbers of banks who offer these important accounts. We recommend, instead, that IOLA engage in open discussions with participating banks regarding any concerns it may have as to the interest rate being charged by a particular bank, in order to arrive at mutually acceptable outcomes on a case by case basis.  (We note that one of our members has already announced such an agreement.)  This would, we believe, not only have the desired result of increasing the current Fund level, but also would be far more in keeping with the scope of the law and the voluntary nature of the program.   NYBA is comprised of the community, regional and money center banks and thrifts doing business in the State of New York.  Our members have aggregate assets in excess of $5 trillion and more than 300,000 New York employees.

Section 497(6)(b) of the Judiciary Law provides that “the rate of interest payable on any IOLA account shall be not less than the rate paid by the banking institution on similar accounts maintained at that institution.”  The proposed regulation, without any statutory mandate to do so, substitutes the judgment of the IOLA Board for that of financial institutions, regarding what accounts maintained at any specific institution are “similar” to IOLA accounts.  It does so by setting forth a menu of account options that, we believe, in many instances bear no similarity whatsoever to IOLA accounts.  For example, money market and open-end money market accounts, which are both on the account menu, are not at all similar to IOLA accounts, with respect to their features or their associated costs to the bank.*  In fact, open end money market accounts are not even true bank accounts.
The problem posed by comparable accounts is exacerbated by the fact that the proposal re-defines the standard on which to base the level of interest to be paid on an IOLA account, from the rate paid on a “similar” account to the rate paid on a “similarly-sized” account.  This re-definition rewrites and distorts a clear statutory standard and disregards the many other key factors currently used by financial institutions to determine whether an account is “similar” to an IOLA account.   As described above, in addition to size, these factors may include the kinds of services provided to the account, the cost of these services to the financial institution (and whether they are passed on to the customer), whether the account allows for unlimited transactions, and whether the account has a reserve requirement.   
The proposal adds several other additional requirements that exceed the mandates of the Judiciary Law.  First, the proposal requires that banks that provide IOLA accounts, pay “the highest yield available among certain types of accounts, as paid by the banking institution to its best customers on similarly-sized accounts.”  There is no basis in the statute to justify this mandate. ________________________________

*(Unlike an IOLA or similar transaction account, a money market account has a limited transaction capacity and may or may not have check writing features.  Also, unlike an IOLA or other transaction account, which has a 10% reserve requirement, a money market account has a 0% reserve requirement.  Thus, the costs to a financial institution for offering IOLA accounts are significantly higher than for money market accounts.  Open-end money market funds (or sweep accounts) are also dissimilar to IOLA accounts.  Open-end money market funds contemplate two accounts and while one is a transaction account maintained at a financial institution, the other account is an investment fund, not maintained with the institution.  The fund, rather than the financial institution, pays the yield on invested funds.  The institution derives no financial benefit from these invested funds, other than periodic fees to sweep account customers, which, we believe, it would be precluded from charging to IOLA attorneys.  Thus, again the costs to the bank on a sweep product would be substantially more in an IOLA scenario.) 

Moreover, this very high standard is not even tempered, as it is in other states, with a recognition that for an IOLA account to qualify for such a high rate, other comparability or eligibility standards (beyond size) must also be met.  For example, in Connecticut the standard is as follows:  “The eligible institution shall pay no less on its IOLTA accounts than the highest interest rate or dividend generally available from the institution to its non-IOLTA customers when the IOLTA account meets or exceeds the same minimum balance or other eligibility qualifications on its non-IOLTA accounts, if any.”(emphasis added).  Nor is the new standard tempered with a balancing provision, allowing for all the same fees to be deducted from an IOLA account as would be deducted from a similar non-IOLA account.  The new proposed provision, therefore, not only well exceeds the scope of the statute, but also places an unfair economic burden on banks who voluntarily agree to offer this account. 
Second, the proposal requires that financial institutions provide immediate funds availability with respect to IOLA account deposits - a new and onerous requirement that increases bank risk exposure to losses occurring if the deposited items are ultimately returned unpaid.  This requirement also would appear to be inconsistent with New York’s Code of Professional Responsibility for attorneys, which emphasizes the importance of accuracy in trust account recordkeeping and which requires attorneys, as fiduciaries, not to misappropriate their clients’ funds, and to maintain funds reasonably sufficient to maintain the account and to pay account charges. (See Disciplinary Rule 9-102(A) and Disciplinary Rule9-102(B)(3)).  Providing attorneys with immediate funds availability could trigger violations of these provisions, should they write checks on the account which ultimately bounce.  It should be noted, too, that currently banks are required to send reports of dishonored checks written on attorney trust accounts (including IOLA accounts) to the Lawyers Fund for Client Protection, which in turn forwards such reports to grievance or disciplinary committees.  A mandate which makes the possibility of dishonored checks more likely in IOLA accounts, would appear, therefore, to put both banks and attorneys at unnecessary risk.  To the extent that the immediate funds availability requirement is inconsistent with the funds availability rules under the federal Expedited Funds Availability Act and Federal Reserve Board Regulation CC, it could also be super-ceded by federal law.  
Third, the proposal contains reporting requirements not contemplated in the statute.  For example, the proposal requires that financial institutions provide to the IOLA Board, within 30 days of the effective date of the regulation and on request thereafter, information demonstrating their compliance with the Board’s eligibility standards.  Besides the fact that a 30-day window in which to demonstrate initial compliance is an unreasonably short period of time for such a mandate, such regulatory oversight is without a legislative basis, and, in fact, could be determined to be preempted as to national banks.  Even should such a reporting requirement be deemed to be appropriate in some instances, it serves no purpose and should not be required where a bank agrees to pay an alternative rate under 7000.9(b).   
It is important to note, too, that while the law states that an attorney’s participation in IOLA is mandatory, the law also specifically states that the attorney may establish an IOLA account “in a banking institution, of the choice of the attorney.”  Nowhere in the law is there authority for IOLA to require that attorneys establish IOLA accounts only in “eligible banks” as the proposal requires.  Thus, yet again, the proposed regulation changes both the intent and substance of the law, and, without legal authority, limits the choices that an attorney has when selecting a financial institution in which to place his or her IOLA account.  

Once again, we want to emphasize that NYBA strongly support the goals of the IOLA Fund and its members remain committed both to offering IOLA accounts and to working with IOLA staff to address any concerns regarding interest rates paid by individual members.   However, sweeping unauthorized mandates should not be allowed to usurp financial institutions’ discretion to determine (a) whether they offer IOLA accounts at all; (b) which accounts at their individual institutions are similar to the IOLA account with respect to all features the institutions deem relevant, including not only size, but also services, costs, and reserve requirements; and (c) at what level interest rates should ultimately be set on IOLA accounts.  The regulatory process should not alter legislative mandates and limitations, or to impose additional, unreasonable financial burdens and other requirements on banking institutions which were never contemplated in the statute.  If unnecessary restrictions and financial obligations, outside the intended scope of the law, are imposed on banks offering IOLA accounts, it may limit the number of banks offering this service.  This could create inconvenience and a lack of choice for attorneys required to set up IOLA accounts, and ultimately, could undermine the success of a program in which banking institutions today readily voluntarily participate.
Thank you for the opportunity to comment on this proposal.  

Sincerely,
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Michael P. Smith
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