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June 26, 2007

The Honorable David Nocenti

General Counsel to the Governor

Executive Chamber 

State Capitol

Albany, NY  12224




Re: A. 6490 (Towns)/S. 2747 (Farley)  AN ACT to amend the banking law, in relation to ATM surcharges on persons using foreign bank accounts
Dear Mr. Nocenti:

The New York Bankers Association supports this legislation, that would authorize banks in New York State to charge surcharges on ATM accessible accounts maintained in banks outside the United States to the same extent they may currently charge such surcharges on ATM accessible accounts in domestic banks.  We urge that the bill be approved.  This legislation would eliminate a competitive disadvantage for New York banks by establishing parity for all customers who use ATM machines, thus eliminating the subsidy New York customers of these banks provide for foreign customers.  Our Association is comprised of the community, regional and money center commercial and savings banks doing business in New York State, whose aggregate assets exceed $5 trillion and which have more than 300,000 New York employees.

This legislation would provide ATM owners or operators in the State of New York the same authority to charge surcharges on the holders of non-U.S. bank accounts accessible through ATM machines in New York as they currently have with regard to holders of U.S. accounts.  Under ATM agreements first negotiated when ATM networks were in their infancy, ATM owners or operators who participate in ATM networks are prohibited from charging certain ATM fees, including access fees on surcharges on customers who access foreign bank accounts through their machines.  In 1996, a similar prohibition on charging customers of other banks in the United States was lifted, allowing access fees to compensate ATM owners or operators for the cost of providing ATM services to customers of other U.S. banks.  In response, New York adopted several protective provisions of law, requiring that ATM customers be notified of the cost of such access fees and be permitted to cancel a transaction without charge if they chose not to pay the fee.
As a result, users of New York ATMs whose accounts are in foreign banks are notified of the amount of access fees, asked whether they want to proceed to pay such fees, and agree to do so, but then cannot be charged.  Seventeen states have already enacted legislation to address this anomaly by permitting banks in their jurisdictions to charge access fees to users of ATMs with foreign accounts.  These state laws are explicitly recognized by international agreements governing ATM networks.  

Every time a non-U.S. accountholder withdraws funds from a New York ATM machine, there is a cost to the bank that maintains, services and refills the machine.  Because the non-U.S. accountholder is not sharing in this cost, the charges are borne exclusively by accountholders of U.S. banks.  This legislation will allow New York banks to impose the cost of ATM services on the customers benefiting from the service and will eliminate the disadvantage from which New York banks currently suffer with regard to banks in states that authorize the imposition of this charge.

This legislation ensures that the non-U.S. customers who may be asked to pay access fees to use New York ATMs will continue to be notified of the amount of any fees before they are imposed and given the opportunity to cancel the transaction without charge.  It also explicitly preserves the right of ATM owners and operators to enter into “surcharge-free” network agreements if they choose.

For these reasons, the New York Bankers Association supports this legislation and urges that it be approved.

Sincerely,
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Michael P. Smith
